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The Hon. Michelle Rowland
Attorney General
Via form submission

4 June 2025
Dear Minister
Addressing misinformation and protecting the rights of intersex people

Congratulations on your appointment as Attorney General, and on the re-election of the
Albanese government.

| write as Executive Director of InterAction for Health and Human Rights, a Public
Benevolent Institution that promotes the health and human rights of people with innate
variations of sex characteristics, also known as differences of sex development and
intersex variations. These variations are diverse, including individual diagnoses such as
androgen insensitivity syndrome, congenital adrenal hyperplasia and vaginal agenesis.

We often have specific health needs, but we also share many human rights and health
issues in common across diagnoses, in particular, we experience shame and
stigmatisation, we risk harmful practices in medical settings, and even demonisation in
public debates. | hear these issues not only in my role in InterAction, but also as an
Associate Professor in the University of Sydney School of Public Health, where | lead a
Medical Research Future Fund project on the health and wellbeing of people with innate
variations of sex characteristics.

Many of these issues are compounded by conflations between our population and
transgender people. Some people with innate variations of sex characteristics grow up
to be LGBT, or transgender, while many of us grow up to understand ourselves in line

with sex registered at birth. We encourage respect for the diversity of our population.

Three specific related issues are relevant to your portfolio as Attorney General, and |
would warmly welcome engagement with you and your Office to address them:

1. Misinformation in government guidelines

Firstly, sex and gender recognition guidelines published by the Attorney General’s
Department in 2013 both recognise our diversity as a population (paragraph 12), but
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erroneously insert the terms intersex and indeterminate into a definition of a third
gender category (paragraph 19)." This contradiction and incoherence in the
Department’s guidelines has been pivotal to harmful policies and practices across
government that systematically misrepresent our population.

For more than 10 years we have sought an update to the guidelines to remove the terms
intersex and indeterminate from the definition of a third gender. In doing so, we have
engaged with LGBT community organisations? and published a community consensus
statement (the Darlington Statement) calling for reform.

The Australian Bureau of Statistics has published a new 2020 Standard on sex, gender,
variations of sex characteristics and sexual orientation which provides a better model
for data collection.® It has, however, not displaced your Department’s guidelines.

| have attempted to engage with your predecessor on this issue. | have also engaged
closely with Assistant Ministers Ged Kearney and Andrew Leigh. | have raised these
issues in my capacity as a member of the first Albanese government’s expert reference
group on a 1-year action plan on the health and wellbeing of LGBTIQA+ people.

Non-binary gender diverse people seek access to a third gender, and naming a third
gender “non-binary” would enable their access to this, without causing adverse
consequences for people with innate variations of sex characteristics.

In February this year, the head of Protections and Engagement in the Human Rights
Branch of the Attorney General’s Department prepared a proposal for the Attorney
General’s Office to consider. | would like to request that this be actioned, to eliminate a
key source of misinformation and misrepresentation of our population.

2. Protections from discrimination and unfair work practices

Enactment of protections on grounds of intersex status in the Sex Discrimination Act
was "not intended to create a third sex in any sense” according to the Explanatory
Memorandum to the Sex Discrimination Amendment (Sexual Orientation, Gender
Identity and Intersex Status) Bill 2013.*

However, construction of intersex and indeterminate as a third sex/gender in your
Department’s sex and gender recognition guidelines - and resulting conflation of
intersex with non-binary gender identity - has adversely impacted the utility of
protections on grounds of intersex status.

T Guidelines available at https://www.ag.gov.au/rights-and-protections/human-rights-and-anti-
discrimination/australian-government-guidelines-recognition-sex-and-gender

2 For example in this letter to the Department from 2015: https://interaction.org.au/30043/joint-
submission-federal-sexgender-guidelines/

3 ABS Standard available at https://www.abs.gov.au/statistics/standards/standard-sex-gender-variations-
sex-characteristics-and-sexual-orientation-variables/latest-release

4 Explanatory memorandum available

at: http://www.aph.gov.au/Parliamentary Business/Bills Legislation/Bills Search Results/Result?bld=r5
026
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All States and Territories with the exception of WA and SA have enacted protections on
grounds of “sex characteristics”, or some variation on “sex characteristics”.

In 2022 Tony Burke made a public commitment on the floor of the House of
Representatives, on behalf of the government, to update “intersex status” to “sex
characteristics” (copy of letter appended). | have followed up as best | can with your
Department, but this has not been actioned. The ACT has implemented this reform via
an omnibus justice bill, while the Queensland Labor government enacted a best
practice definition of sex characteristics. | request that this commitment be actioned in
this new term of office.

3. Protections from harmful practices in medical settings

The Federal and Family Court of Australia has jurisdiction over certain “special medical
procedures”. Very few cases have ever been taken to court.

A profoundly troubling 2016 case “Re Carla (Medical procedure)"[2016] FamCA 7
illustrates a situation where a judge took decision-making on the sterilisation of a
preschool child out of court jurisdiction.® The judgement referred to extensive gender
stereotypes and obsolete data in support of sterilisation. The case also illustrated that
feminising surgeries - described by the judge as surgeries to “enhance” genital
appearance - were undertaken previously without the hospital or parents seeking court
authorisation The court’s language about “enhancing” genital appearance indicate that
a court would have approved a cosmetic surgical intervention.

The Family Courts have not provided the kind of independent oversight that may have
been envisaged by the federal government. The Darlington Statement (a community
consensus statement)® calls for alternative independent oversight, and this has since
been implemented in the ACT.’

This case contributed to establishment of an Australian Human Rights Commission
inquiry which reported in 2021.% The report is mentioned in the 2024 federal action plan
on LGBTIQ+ health and wellbeing, which also commits the government to “working
towards” “Supporting LGBTIQA+ people to make their own decisions about their
bodies”.® We would welcome opportunities to discuss how this might be done, in
collaboration with your Department.

5 A summary of issues in this Family Court case can be seen in Carpenter, Morgan. 2018. ‘Intersex
Variations, Human Rights, and the International Classification of Diseases’. Health and Human Rights 20
(2): 205-14. https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6293350/

5 Community statement available at: https://darlington.org.au/statement

7 For more information see: https://www.act.gov.au/health/providing-health-care-in-the-act/treatment-
and-clinical-information/restricted-medical-treatments-for-people-with-variations-in-sex-characteristics
8 Commission report available at: https://humanrights.gov.au/intersex-report-2021

9 Action plan available at: https://www.health.gov.au/resources/publications/national-action-plan-for-
the-health-and-wellbeing-of-lgbtiga-people-2025-2035?language=en
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Congratulations again on your appointment, and best wishes to you and your family in
this new term of office.

Yours faithfully

Morgan Carpenter, PhD
Executive Director, InterAction for Health and Human Rights
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The Hon Tony Burke MP
Minister for Employment and Workplace Relations
Minister for the Arts
Leader of the House

Reference: MC22-046215

Morgan Carpenter

Executive Director

Intersex Human Rights Australia
PO Box 51

ALTONA VIC 3018 By emeil: |||

Dear Mr Carpenter

Thank you for your letter of 4 November 2022 calling for reforms to the Fair Work Act 2009
to end the omission of protections for people with innate variations of sex characteristics.

I am pleased to advise that on 6 December 2022, the Fair Work Legislation Amendment
(Secure Jobs, Better Pay) Act 2022 received Royal Assent. The Act strengthens the anti-
discrimination protections in the Fair Work Act by adding ‘intersex status’, ‘gender identity’
and ‘breastfeeding’ to the list of protected attributes in various parts of the Act, including in
relation to adverse action and unlawful termination. It also amends the Fair Work Act to
confirm that ‘special measures to achieve equality” are permitted matters which can be dealt
with in enterprise agreements—enabling parties to bargain for terms in enterprise agreements
which have the purpose of achieving equality for employees with protected attributes.

I note your indication that it is now international best practice, as set out in IHRA’s Call for
action on intersex health and human rights, to provide protection on the ground of ‘sex
characteristics’ in place of ‘intersex status’. The reforms to the Fair Work Act have initially
retained the term ‘intersex status’ to ensure compatibility and consistency with relevant
provisions of other Commonwealth anti-discrimination legislation.

During the debate on the Secure Jobs Bill, I placed on the record the Government’s intention
to progress further action to address this matter, and ensure best practice, across all relevant

anti-discrimination legislation. I enclose for your reference a copy of the Hansard extract.

I have copied this letter to the Hon Mark Dreyfus KC MP, the Attorney-General. I trust this
information is of assistance.

Yours sincerely

K

£7.A

T ONY BURKE MP

PARLIAMENT HOUSE, CANBERRA ACT 2600






